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INTRODUCTION

In the last twenty years there has been an increasing interest in women and the judicial
process. One issue that has begun to receive a great deal of attention is the analysis of gender
differences in sentencing. Studies have shown that women are generally treated with more
leniency by the court (Black 1976; Daly 1989; Harris 1977; Kruttschnitt 1984a, 1984b; Nagel and
Weitzman 1971; Simon 1975). However, while women, in general, receive more lenient treatment
than men, this treatment is not uniform for all women. Indeed, Visher (1983) and Kein (1973)
have found that leniency tends to apply more to those who fit a "traditional sex-role," and are
"white and middle class." We examine whether this difference in leniency also occurs in the
setting of bail bond amounts and in the probability of pretrial releases.

Since racial differences in the lenient treatment of women in the sentencing process have
been established, we look at possible reasons for that variation at other points in the decision
making process. To do that, we choose a sample from a population in which the final outcome is
known and look for racial differences in judicial treatment. In short, we look to find out if
incarcerated Black women were less likely to obtain a pretrial release and/or more likely to
receive a higher bail bond than incarcerated White women.

There are two competing perspectives that have shown explanatory success in predicting
variation in criminal justice leniency for women. First, in her theory of “informal social control,'
Kruttschnitt (1980-81, 1982) proposes that lenient sanctioning trends for women reflect their
higher degree of informal social control from family/kin ties. In short, this theory predicts that
women who are married will receive more leniency. In contrast, Daly (1987a, 1987b, 1989a,
1989b) makes the distinction between the court's concern for protecting women (Female
Paternalism) and its concern for protecting children and families (Familial Paternalism). Daly's
theory of “familial paternalism' suggests that the court sees the female defendant with children as
more responsible and anchored and a corollary realizes the impracticality of imprisoning a person
on which children depend. This theory predicts that women with children, independent of marital
status, will be more likely to receive lenient treatment from the court.

As mentioned, both perspectives have been tested empirically with respect to sentencing.
Results indicate that there are racial differences. In particular, Visher (1983), Daly (1989a), and
others have find that black offenders do not receive the same degree of leniency that non-black
offenders receive. We hope to extend these findings in this study. We do this by looking at a
sample where the final outcome is the same for Black and White offenders, but where
preincarceration treatment may have been different. We expect to find that both “informal social
control' and “familial paternalism' will be helpful in explaining any variation in leniency between
Black and White women in our sample, but, consistent with earlier research findings, that these
factors will operate differently.

DATA, METHODS AND RESULTS

Data for this study comes from the Bureau of Justice's Survey of Inmates of State
Correctional Facilities in 1986. The data was collected via face-to-face interviewing and comes
from 275 facilities. It is available from the Inter-University Consortium for Political and Social
Research (ICPSR). As indicated, we look only at women in the sample for this study.

Contrary to expectations, frequency of pretrial release shows little difference for the two
groups. Approximately one out of every two Black and White women received a pretrial release
(46.0%, 46.8%, respectively). The case is not the same for bail bond amount. The median bail
bond amount for Black women is $10,000 while it is $15,000 for White women. Again, this finding
is contrary to our expectations, however, it may be the case that a number of factors may be
influencing this difference. Certainly, one of the major factors is the type of offense committed. As
a rule, individuals arrested for violent offenses have less of a chance for pretrial release and
higher bail bond amounts than other arrestees. To control for this possibility, we look only at
those who are incarcerated for murder or manslaughter. Another reason for restricting analysis to
this group is the likelihood that arrest decisions for these offenses are likely to be less vulnerable
to discriminatory practices. Unlike many other crimes, there is less discretion available for
arresting officers and others in charging murder or manslaughter. As a result, we expect it to be



less impacted by racial or class factors during the initial phases of arrest and charge than other
arrests.

Logistic analysis is used to analyze pretrial release, while linear regression is used to
look at bail bond amounts. We do analyses separately for Black and White women arrested for
murder and manslaughter to allow comparisons to be made between the two groups. In each
analysis, we predict either pretrial release or the log of bail bond amount by our informal social
control factor of whether a respondent is married and our familial paternalism factor of whether a
respondent has children or not. In addition, we control for age, whether a respondent was
employed before incarceration, amount of preincarceration income, level of preincarceration
education, whether a respondent is Hispanic or lives in the South.

Among those currently incarcerated and arrested for murder or manslaughter, nearly four
out of ten (39%) received pretrial release and median bail bond amount was $35,000. Black and
White women were equally as likely to receive pretrial release (approximately 40% in each group)
while median bail amount for White women was twice as high as median bail amount for Black
women ($50,000 to $25,000). The above results are mirrored by our multivariate analysis. With
respect to pretrial release there is no mean difference between odds for Black and White women.
However, regression results show that Black women have a substantially lower mean bail bond
amount than White women.

As expected, there are differences in the pattern of factors associated with the dynamics
of pretrial release and bail bond amount for Black and White women. For both Black and White
women arrested for murder or manslaughter and currently incarcerated, being older and living in
the South increases the odds of pretrial release. In addition, for Blacks, a higher educational level
is also associated with increased odds of pretrial release while for Whites greater
preincarceration income increases the odds of pretrial release. What is most striking, however, is
that being married is significant only in increasing the odds of pretrial release for White women. In
contrast, reduced bail bond for White women is associated only with living in the South, while for
Black women it is associated with: living in the South, being younger and, most importantly,
having children.

CONCLUSIONS

Our results show support both for Kruttschnitt's “informal social control' and Daly's
“female paternalism' theories. As expected, however, both of these theories appear to be affected
by racial dynamics. In particular, being married may only be of importance in decisions of pretrial
release for White women, while having children is only associated with a reduced bail bond
amount for Black women. Why this is the case is open to some speculation. First, Daly may be
correct in positing that the court adopts a familial paternalistic orientation with respect to women
offenders, however, it may do so more readily for Black, rather than White families. Second, on
the one hand, given that bail bond amount in general reflects the valuation that the court places
on the amount of harm done to society, the fact that it is significantly lower for Black women may
reflect that Black women are incarcerated for less serious crimes . In other words, Black women
who are currently incarcerated may not have committed in the eyes of society as costly crimes as
currently incarcerated White women. On the other hand, the finding that this difference in bail
bond amount still remains when one looks only at the murder and manslaughter category would
suggest that the victims of Black women, most likely other Blacks, are not as valued as the
victims of White women.

Future research might consider a replication of this study with different offense
categories. In particular, larceny and drug violations have seen dramatic increase in women's
arrest and incarceration, and it would be of some interest to see whether the associations found
here extend beyond the murder and manslaughter category. Finally, we offer a caution. As work
continues on women's incarceration, it is our belief that race and racial factors be explicitly made
manifest and studied separately. As we have found, the dynamics of the incarcerative experience
may differ among African American and White women inmates. We think that this should be kept
uppermost in the minds of researchers given that African American women are now nearly one-
half of our female prison population.
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