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About to enter, fellow-citizens, on the exercise of dutieswhich com-
prehend everything dear and valuableto you, it isproper you should
understand what | deem the essential principles of our Govern-
ment... Equal and exact justice to all men, ...the preservation of
the General Government initswhole constitutional vigor, ... ajeal-
ous care of theright of election by the people, ...absolute acquies-
cence in the decisions of the mgjority...

-Thomas Jefferson’s First Inaugural Address (1801)

Jefferson’s sentiments seem to resonate with most Americans’ notions of democracy
and equality. “All men are created equal,” “Justiceis blind,” “What's fair is fair...”
These are familiar aphorisms, which communicate an important truth — a proper or-
dering of the world: that government by the people, for the people, decided by the
majority of the people isfair and democratic. However, these abstract characteriza-
tions of democracy ignore the complexities of the context in which our government
was created. Consideration of the historical circumstances in which democracy de-
veloped in America reveals some disturbing contradictions. America is a society
which was founded upon the lofty and noble goals of “liberty and justicefor al,” and
yetinthefirst Article of its Constitution waswritten aprovision that Blacks should be
counted as three-fifths of aperson. Furthermore, great irony surrounded the circum-
stances of this nation’s “birth.” Even as colonists waged the American Revolution,
offering emphatic protestations against their “enslavement” by King George |11 and
the British Empire, they themselves persisted in enslaving African Americans.
Higginbotham describes this American predicament aptly:

Yet while the revolutionary leaders had resolved to die free men
rather than to live slaves, they did not perceive Blacks as having the
same human right to be free. By their statutes the colonists had
made it an act of treason, often punishable by death, for Blacks to
dare to flee from davery and seek to live as free men. Thus, the
country’s belief system was in conflict with its need to maintain a
position of privilege undergirded by a slave labor force (1978).

From consideration of the historical context in which democracy developedin America,
it isclear that adiscussion of the history of race relationsisvital to our understanding
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of what is meant by representative fairness. Demaocracy isnot aconcept occurring in
the abstract. Neither israce simply another person category, like religious affiliation
or age. Rather, race, self-interest, and group interest powerfully impact our construc-
tions or social representations' of what is just and democratic. Therefore the rela
tionship among these variables must be addressed in any compl ete discussion of de-
mocracy and fairness in this country. Indeed, the conflict described above has been
discussed by numerous psychological, sociological, and legal theorists (Allport, 1954;
Drake and Cayton, 1945; DuBois, 1903; Parsons and Clark, 1965; Higginbotham,
1978, 1996). It has been referred to as “the Negro Problem” (Myrdal, 1994), the
“American Dilemma’ (Myrdal, 1944), “the Dilemma of Power” (Clark, 1965), “a
Self-Evident Lie” (Higginbotham, 1978), and it isthe problem of trying to reconcile
democracy and racism. These authors explore the relationship between democracy
and race in America, addressing mechanisms of prejudice and discrimination, group
relations, identity issues, White supremacy and Black inferiority, and the manner in
which Americans (Black and White, alike) cope with this “paradox.”

Ever since the abolishment of slavery, American courthouses and legislative cham-
bers have been grappling with the fallout from this “dilemma of power” as well —
trying to reconcile and fairly balance the needs of the White magjority against the
competing needs of Blacks and other minority groups, within the constraints of a
majoritarian system. Interestingly, Black and White Americans seem to be equally
committed to our form of government as Jefferson described it. Despite continual
rejection by both political parties, Blacks have maintained an unwavering vested in-
terest inthe American electoral system —seeing it asthe meansto equality and justice
for all, just as do their White counterparts (for exhaustive reviews of history of voting
rights and reapportionment litigation see, Davidson & Grofman, 1994, and of history
of African Americans' voting rights struggle, at the level of the electorate, see Gurin,
Hatchett, & Jackson, 1989). Itisgenerally agreed that “majority rules’ isan efficient
construction of demacracy; it is simple — no runoffs are required and supermajority
rulesare not permitted. However, it leadsto wasted votes and asense of alienation for
those who never get representation (see Guinier, 1993; Karlan, 1989; Tushnet, 1995).
Thus, what is often at issue in voting rights and reapportionment cases is the appro-
priateness of strict majoritarian electoral schemes that provide no opportunity for

1 According to Moscovici, social representations are the tools through which we interpret and
integrate the world, at once:

Social representations create pre-established and immediate frames of ref-

erence for opinions and perceptions within which objective reconstruc-

tions of both persons and situations occur automatically and which under-

lie individual experience (1984).
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minority representation. Black claimants often endorse the position that all signifi-
cant groups deserve some level of representation —a“say” in the electoral process —
in their arguments (see e.g., Beer v. United States, 1976; Dillard v. Baldwin County
Board of Education, 1988; Gomez v. City of Watsonville, 1988; Lucasv. Forty-fourth
General Assembly, 1964). These Black claimants argue that majoritarian systems
can be constructed that would provide minority groups increased opportunities to
elect representativesfavoring their interests (such as, redrawing district linesto create
afew magjority Black districts within alarger single-member district system). How-
ever, White claimants frequently challenge the legality of such electoral and redis-
tricting schemes on the basis of “reverse racism,” arguing race is disproportionately
considered in the formulation of these schemes (see e.g., Shaw v. Reno, 1993; see
also, Biskupic, 1997, 1999). Asaresult, consensus on mutually acceptable solutions
has remained elusive.

Throughout psychological and legal literature we find evidence of the complexity
inherent in resolving questions of fairness, especially with respect to important pub-
lic policy decisions, such as that which is the concern of this paper — fairness in
representative democracy. Socia psychologica studies of fairness and social ex-
change, interpersonal and intergroup dynamics suggest that fairness decisions may
be influenced by numerous contextual factors, such as considerations of self (e.g.,
personal relevance, Brewer & Weber, 1994), group considerations— either one’sown
group membership (e.g., minority vs. majority, Gruenfeld, 1995; stigmatized vs. non-
stigmatized, Bodenhausen, 1988), or the group membership of others oneis evaluat-
ing (e.g., minority vs. majority, Ruggiero & Taylor, 1997; in-group vs. out-group,
Vecchio, Griffeth, and Hom, 1986), the judgment’s importance or implications (e.g.,
decision affects large group of people vs. small group vs. an individual, Leventhal,
Younts, & Lund, 1972), the type of judgment —allocations (of goods or rewards, e.g.,
payments, Greenberg, 1983; or of punishments, e.g., negative experiences with po-
lice, Tyler, 1989) vs. conflictsof interest and disputeresol ution (e.g., Thibaut & Walker,
1978; see also, decision-making in civil vs. criminal cases, Thomas & Hogue, 1976),
and the presence or absence of competition (e.g., for scarce resources, Tyler & Degoey,
1995). | now turn to a brief discussion of the variables influencing judgments of
fairness.

Theories of Distributive and Procedur al Justice

The fairness motive has been studied extensively by psychologists and sociologists
(seee.g.,Adams, 1965; Leventhal & Lane, 1970; Kahn, 1972; Thibaut, Walker, LaTour,
& Houlden, 1974; LaTour, 1978; Walker, Lind, & Thibaut, 1979; Lind, Kurtz, Musante,
Walker, & Thibaut, 1980; Greenberg, 1983, 1987; Tyler, Rasinski, & Griffin, 1986;
Lind & Tyler, 1988; Brockner & Wiesenfeld, 1996; Van den Bos, Wilke, Lind, &
Vermunt, 1998). One of the oldest formulations of a psychological theory of fairness
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isequity, or distributive justice (see e.g., Adams, 1963; Austin, McGinn, & Susmilch,
1980; Berger, Cohen, & Zelditch, 1972; Blau, 1964; Crosby, 1976; Homans, 1961).
Distributive justice theories are concerned primarily with the fairness of an allocation
or distribution of outcomes, specifying that in situations in which goods or services
are exchanged, participants should be compensated or rewarded according to their
relative contributions. An equitable relationship exists between two individual swhen
one individual’s input-outcome ratio is proportional to the other individual’s ratio.
Theories of procedural justice, on the other hand, are concerned with the fairness of
the processes by which outcomes are allocated or distributed among parties to an
exchange (see e.g., Thibaut & Walker, 1975, 1978; Leung, 1987; Tyler, 1989; Lind,
Kanfer, & Early, 1990; Van den Bos, Vermunt, & Wilke, 1997; Lind, Tyler & Huo,
1997; Van den Bos, Bruins, Wilke, & Dronkert, 1999). These authors have conducted
numerous studies that investigate the effects of varying outcomes and procedures on
subjects’ assessments of fairness and the conditions in which procedures are more
important than outcomes as determinants of fairness judgments. For example, Tyler
and Caine (1981) found that subjects’ satisfaction with teachers and |eaders depended
not only on the utility of the outcomes participants received, but even more so on the
fairness of the procedures employed by those teachers and |eaders.

Procedural justice researchers have been concerned al so with understanding rel ation-
ships among goals and preferences for different types of procedures, and have pro-
posed anumber of theories describing the motivational determinants of fairnessjudg-
ments (see Brockner & Weisenfeld, 1996, for a review). The model Thibaut and
Walker (1978) propose is concerned primarily with exchanges involving conflict,
and the resolutions of those conflicts. They argue that when conflicts arise asaresult
of perceived inequity (i.e., conflictsof interest?), procedural justice can best beachieved
by giving each disputant some control over the dispute resolution process (“ process
control™). They assert that giving disputants an opportunity to present (or “voice’) as
many of their inputs as possible will increase the likelihood that the dispute will be
resolved and outcomes will be allocated fairly. A number of studies provide empiri-
cal support for and expand upon this theory (see e.g., LaTour, 1978; Lind, Kanfer, &
Earley, 1990; Van den Bos, 1999). Lind and Tyler (1988) put forth a refinement of
Thibaut and Walker's (1978) model. These authors, like Thibaut and Walker, place
most of their emphasis on process fairness, as opposed to the fairness of outcomes.
However, Lind and Tyler suggest that maximizing disputants' process control is but
one factor that strongly influences peoples’ process evaluations. Another important

2 Here, inputs and outcomes are defined quite broadly; for example, an input could be citizen-
shipin aparticular state, the commission of acrime, or negligence, and the respective outcome
might be disfranchisement, damage to personal property, or a personal injury.
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consideration, they argue, is that rules should be unbiased and evenly administered,
in addition to being reasonable in the first place. The presence of rational, impartial
rules has important implications for an individual’s status; it indicates how much an
individual is valued by and/or where one fits into an exchange relationship, the legal
system, society asawhole. Inone study, Tyler (1989) found a significant difference
between White Americans' and minorities' fairness evaluations of persona experi-
ences with the legal authorities, with respect to socia standing (as reflected in re-
spondents’ ratings of politeness and respectfulness in authorities treatment of them).
Minorities emphasized status concernsto a greater extent than Whitesin their evalu-
ations of the legal authorities. In another study, Tyler and Degoey (1995) found
evidence suggesting that the extent to which authorities are considered trustworthy,
impartial, and respectful of their constituenciesimpacts those authorities' abilitiesto
get public compliance in social dilemmas.

TheRole of Self Interest and Group Interest in Fairness Judgments

Various authors (see e.g., Diekman, Samuels, Ross, & Bazerman, 1997; Greenberg,
1983, 1987) have demonstrated that people not only are motivated to be “fair and
evenhanded,” but also prefer outcomesthat are profitable to them and the groups with
whom they identify. For example, Greenberg (1983) found a discrepancy in the be-
havior of actors and observers, when they assess the fairness of a distribution of out-
comes. Both actors and observers judge inequitable allocations of outcomes as less
fair than equitable allocations. However, actors judge inequitable allocationsthat are
unprofitable to them as less fair than inequitable allocations that are profitable to
them. Observers do not make this distinction between unprofitable and profitable
inequity. Greenberg explainsthis pattern of results by positing an egocentric biasthat
existsin actors, but not in observers. Actors, he argues are egocentric, whereas, ob-
servershave no stakein either party benefiting from aninequitabledistribution. Rather,
one could infer, they identify equally with both partiesinvolved in the exchange, and
therefore are unbiased in their assessments of the allocation of outcomes.

However, other authors have found evidence that observers do have an asymmetric
preference for outcomes, when they share membership or associate closely with the
groups that stand to benefit or lose from the exchange. For example, Diekman,
Samuels, Ross, and Bazerman (1997) found that an inequitable all ocation of scholar-
ship monies was judged fairer when it benefited participants’ fellow schoolmates
than when it benefited students attending another school. This then is additional
evidence that to the extent that one identifies unequally with two parties in an ex-
change, one's fairness judgments will be biased in the direction of the party with
which one identifies most closely. We extend this concept of self-interest and hy-
pothesize that to the extent that one identifies with a claimant in avoting rights case
and his or her minority group, asimilar asymmetry will be observed.
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Taken together, this research suggests that assessments of the fairness of an electoral
system should certainly be influenced by considerations of procedural and distribu-
tivejustice. All other things held constant, systemsthat operate inequitably should be
judged as unsatisfactory. However, these authors have also shown that there are cir-
cumstances in which some level of inequity will be construed as tolerable. Indeed,
fairness determinations depend on many contextual factors, including, but not limited
to, whoisjudging, what is being judged, who will benefit and who will lose asaresult
of thejudgment, and prior or preexisting rel ationshi ps between the potential “ benefi-
ciaries’ and “losers”

Contextual Factorsin the Legal Literature

The impact of a number of contextual factors are discussed in the legal literature as
well. First, the importance of rightsin question (e.g., equal treatment under the law,
freedom of speech, right to participate) is taken into account by Justices deciding
cases. Legal opinionsin various areas of law discuss rights that are not equally im-
portant, that is, rightsthat take precedence over each other (e.g., from property, Moore
v. Regents of the University of California, 1990; from Constitutional law, McCullock
v. Maryland, 1819; from voting rights caselaw, Colegroveet a. v. Green et al., 1946).
Whether procedures were deliberately implemented for the purpose of discrimina
tion, or have simply, by happenstance, resulted in inequitable outcomes for members
of minoritiesisasecond factor. Much of the legal debate which ensued following the
1982 amendmentsto the Voting Rights Act centered in fact around whether claimants
need to demonstrate that procedures were designed with the specific intent of dis-
criminating against minorities (termed, “ discriminatory intent”) or, merely to estab-
lish that a procedure had a “discriminatory result” (see City of Mobile v. Bolden,
1980; Thornburg v. Gingles, 1986). A third factor is whether a plaintiff or defendant
has some inherent right to bring a specific action before the court (e.g., having strong
material interest, or an interest protected by the Constitution or Statutory law). For
example, the 15" Amendment to the Constitution and the Voting Rights Act of 1965
were passed specifically for the purpose of providing legal protections of the voting
rights of African Americans (and later, other minorities, see 1982 Amendmentsto the
Voting Rights Act). A fourth factor is the impact of the existing law on claimants.
The extent to which minority groups bear the effects of past discrimination (e.g.,
identifiable disparitiesin citizens' quality of life, such as public access, along racial
lines), the extent to which minority group members have been elected to public of-
fice, and the degree to which elected officials are unresponsive to the particularized
needs of minorities are among important indicators considered by the Court as evi-
dence that an electoral law has had a discriminatory impact (see CRS Rep. No. 91-
736A, 1991).

Research is needed that builds on the interface between legal and psychological theo-
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ries of fairness, in order to ascertain what factorsinfluenceindividuals' judgments of
the fairness of various election systems and their preferences among those systems.
In combining insights from these two literatures, a number of interesting questions
arise: To what extent does agroup’s ability to elect candidates who represent itsinter-
ests determine the status of group members as valued and legitimate members of
society? What factorsinfluence the receptivity of individualsto structural changesin
electoral systems? What arethe salient features utilized by individual sto evaluate the
fairness of an electoral system? What factors influence determinations of what con-
stitutes a fairly-apportioned legidative district? Answering these questions empiri-
cally will not only provide useful information to the legal debates and procedures by
which theimportant problem of effective representation isresolved, but will contrib-
ute also to our general understanding of the psychology of decision-making in com-
plex tasks, and of the variables and relationships among variables on which cultural
effects are observable.
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